IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
. :
EARL LAMONT BROWN NO. 96-539-07
MEMORANDUM
Bartle, C. J. August 28, 2008

Before the court is the notion of Earl Lanont Brown
("Brown") for nodification of sentence pursuant to 18 U S.C
8 3582(c)(2).

On May 12, 1997, a jury convicted Brown of one count of
conspiracy to distribute and possession with intent to distribute
cocai ne and cocai ne base in violation of 21 U S.C. § 814(a)(1).
During Brown's sentencing hearing on Septenber 12, 1997, the
court determined that the total offense |evel was 38 and the
crimnal history category was |V, producing a guideline range of
324 to 405 nonths. The court inposed a sentence of 324 nonths to
be foll owed by 10 years of supervised rel ease. The Court of
Appeal s affirnmed the conviction and sentence on August 26, 1999.

United States v. G bbs, 190 F.3d 188 (3d Cir. 1999).

Ef fecti ve Novenber 1, 2007, the Sentencing Conmmi ssion
adopt ed Anmendnent 706. This anmended § 2D1.1 of the CGuidelines to
reduce the offense levels applied to offenses involving cocaine

base. On Decenber 11, 2007, in Arendnent 712, the Sentencing



Comm ssi on ordered that Amendnent 706 apply retroactively,
effective March 3, 2008.

Title 18 U.S.C. 8§ 3582(c)(2) permts the reduction of a
def endant's sentence when he or she was "sentenced to a term of
i mpri sonnment based on a sentencing range that has subsequently
been | owered by the Sentencing Conmission ...." 18 U S.C
§ 3582(c)(2); U S.S.G 8§ 1B1.10(a). The statute also requires
that in determ ning whether to reduce a sentence based on a
retroactive anendnent, the court nust consider the factors set
forth in 18 U S.C. 8§ 3553(a), including the need for any sentence
i mposed "to protect the public fromfurther crines of the
def endant . "

Upon retroactively applying the anendnent to Section
2D1.1, Brown's total offense level is now 36. This results in a
| onered guideline range for himof 262 to 327 nont hs
i mprisonnment. The governnent nonet hel ess argues that the court
shoul d not decrease Brown's sentence in light of his prison
record, which shows such disciplinary infractions as fighting,
threatening bodily harm and repeated instances of refusing to
obey an order. The governnent al so enphasi zes the nature of the
conduct underlying Brown's conviction.

Wil e we do not condone Brown's conduct in prison, we
do not find it cause for denying hima reduction in sentence
based on the recent retroactive amendnent to the Sentencing
Qui delines. Likew se, we find that the conduct for which Brown

was i ncarcerated, although extremely serious, was taken into
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account at sentencing and is not now cause for denying hima
reduction in sentence to which he is otherw se due. Brown was 24
years old when he was sentenced by this court. A dimnution in
Brown's termof inprisonnent from 324 nonths to 262 nonths wl|
mean that he will not be released until he is roughly 45 years
old if he receives no credit for satisfactory behavior under 18
US C 8§ 3624(b)(1). He will still be subject, of course, to
supervised release, in this case for ten years. Under the

ci rcunst ances, we do not view himas posing a threat to the
public safety upon his release fromprison after serving a
reduced, albeit still extensive, sentence.

Taking into account all factors |listed under § 3553(a),
we find that a period of 262 nonths' incarceration is sufficient
but not greater than necessary. Accordingly, we will reduce
Brown's sentence to 262 nonths, with all other ternms and

conditions of his original sentence renaining the sane.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
. )
EARL LAMONT BROMW NO. 96-539-07
ORDER

AND NOW this 28th day of August, 2008, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of novant Earl Lanont Brown to reduce
sentence pursuant to 18 U S.C. 8§ 3582(c)(2) is GRANTED, and

(2) the termof inprisonnment of Earl Lanont Brown is
reduced to 262 nonths, with all other terns and conditions of the
original sentence to renmain the sane.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



